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1.0 Introduction & Definitions 
 

1.1 Introduction 

In 1995 the European Union introduced a directive on the Protection of Personal Data (95/46). All the 

member states of the EU have implemented this directive, although often with some variation, through 

their own national legislation. In the context of direct marketing, much of the legislation focuses on 

business to consumer but there are also some situations where business to business marketing may be 

within this scope.  One such example is where contacts are sole traders in trade, business or the 

professions. It are these kind of interpretations that have left some confusion in the minds of European 

Business-to Business marketeers on the implications for their direct marketing activities. Besides the data 

protection directive the 2003e-Privacy directive (reviewed in 2009) has a big influence on direct 

marketing. This directive stipulates which regime, opt-out or opt-in, is applicable for electronic data 

communications for commercial purposes.  

 

With a marketing database of more than 185.000 European companies and almost 900.000 IT and 

Telecom end user decision makers, EMIG is often asked to provide guidance on these matters when 

supplying marketing databases to its customers across Europe.  

 

In preparing this document, EMIG has applied more than 20 years of knowledge and experience in 

supplying data within this industry, together with extensive research in the latest situation in key European 

Union Member states and countries outside the European Union. 

 

It summarizes in a few pages our interpretation of the existing legislation as it relates to the business-to-

business marketing and particularly marketing within the IT and Telecoms market in which EMIG and its 

clients operate.  

 

1.2 Future in the European Union 

At the time of drafting this European Data Law guide, the new Data Protection Regulation is aggreed . 

This new Data Protection Regulation will have relevance in future but is not yet implemented inEU member 

state law. The legislation is an effort by the EU to keep the legislation up to date in the rapidly changing 

digital world, to include greater transparency for data subjects. It is expected that this Data Protection 

Regulation will come into force in 2017/2019. 

The e-Privacy directive however is not being redrafted at this time and the future situation regarding opt-

in and opt-out regulation for e-marketing is not yet clear. The European Commission will redraft the e-

Privacy directive at a later stage. 

 

1.3 Definitions 

• Personal data – data which relate to a natural person (living individual) that can be identified from those 

data 

• Database owner – the partner(s) of EMIG allowing its clients to use the most recent (personal) data related 

to business-to-business marketing within the IT and Telecom markets in which EMIG and its clients operate  

• Controller – a legal entity or natural person (either alone or jointly or in common with other entities) that 

determines the purposes for and the means that are used to process the (personal) data. 

• Data processor – any entity  (other than employees of the Data Controller) that processes the (personal) 

data on behalf of the Data Processor. Examples are Third Party Mailinghouses, data centers, external call 

centers and fulfilment houses, but also outsourced payroll services. 

• Data subject – an individual natural identified person. 
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2.0 European Data Protection 

 Legislation and Status 

 

2.1 The principles 

As drafted under 1.2 Future in the European Union, new updated legislation is expected. But as far as the 

text is known yet there are eight principles to be taken into account if personal data is processed. 

 

(Personal) data must be: 

1 fairly and lawfully processed 

2 processed for (limited) purposes 

3 adequate, relevant and not excessive 

4 accurate 

5 not kept in an identifiable way than necessary for the purposes the data are processed 

6 protected against unlawfull processing and loss 

7 not transferred to countries without an adequate level of protection of personal data 

 

And finally the processing should be transparant for the data subject. This means that the data subject should be 

informed. All these principles are also expected in the new EU Data Protection Regulation. 

 

2.2 E-Privacy directive 

The 2003, revised in 2009, e-Privacy directive deals with the processing of  traffic data, location and billing 

data, calling line identification, directories specifically by telecom operators. 

 

The e-Privacy directive also regulates the use of publicly available communications services used for 

direct marketing purposes. Some of the rules apply to both natural persons as legal persons, subscriber or 

user, for unsolicited calls or when electronic contact data is used for fax, electronic mail (this means 

text/video/picture messaging and email) and by automated calling devices with a prerecorded 

commercial message. 

 

Since the EU member states had the opportunity to make some amendments to the regulations for local 

implementation one needs to be aware of differences in laws in the different member states before 

executing marketing campaigns using the mentioned media. 

 

In all cases, it is the law of the country the data controller has its establishment, which is applicable. For 

example: if EMIG has collected data through its UK partner, the UK law is in the lead. If the UK partner 

collects data on businesses in Italy, the UK law is still in the lead. 

 

The confusion arises where there is more than one Data Controller, for example where data is collected 

in the UK by EMIG and sold to a customer based in Germany. In this, hypothetical, case UK law is 

applicable for EMIG and German law is applicable for the customer.  See also the FAQ. 
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3.0 Legal impact in European marketing 
 

3.1 data driven / direct marketing 

Before describing the variations discussed in section 2, it is important to define the three main types of 

marketing affected by the legislation. 

• Telemarketing: the use of publicly available telecommunication service for the purpose of making  

commercial unsolicited calls. 

• Fax marketing: the use of publicly available telecommunication service for the purpose of making  

commercial communication of material, by means of a facsimile transmission, whether the called line is 

that of a subscriber who is an individual or a user of a line of a corporate subscriber. 

• Email marketing: the use of electronic mail for the communication of commercial material for direct  

marketing purposes to a personal or business email address. 

Please be aware that for fax marketing and email marketing in some countries an opt-in or soft opt-in is 

required. 

 

3.2 Business-to-business marketing implication by country 

The following table shows a summary of the key implications for each of the three data driven / direct  

marketing methods, in national legislation. 

 

Country Outbound telemarketing Fax marketing Email marketing  

 Opt-in Opt-out Opt-in Opt-out Opt-in Opt-out Title of Act 

Austria x  x  x  Telecommunications Act (Telekommunikationsgesetz 2003) 

Belgium  x x  x  
Code of Economic Law and the Royal Decree of 4 April 2003 on  

the sending of advertising by email 

Czech 

Republic 
x  x  x  Act No. 480/2004 Coll., on Certain Information Society Services 

Denmark  x x  x  
Danish Act on Electronic Communications and Network Services no. 128 

of 7 February 2014 

Finland  x  x  x The Finnish Information Society Code (Tietoyhteiskuntakaari 2014/917) 

France  x x   x 
Article L. 34-5 of the Code of Post and Telecommunication and is  

mentioned in Article L.121-20-5 of the Consumption Code 

Germany x  x  x  

The German Act Against Unfair Competition (Gesetz gegen den 

unlauteren Wettbewerb) dated 3 July 2004 and the revised German 

Telecommunications Act (Telekommunikationsgesetz) dated 22 June 2004 

Ireland  x  x 

x 

Only 

relevant for 

individual 

subscribers 

and not 

relevant for 

corporate 

subscribers 

x 

Consent 

does not 

apply for 

corporate 

subscribers, 

unless they 

have 

informed not 

to consent  

The European Communities (Electronic Communications Networks and 

Services) (Privacy and Electronic Communications) Regulations 2011 

(the “2011 Regulations”) 

Italy x  x  x  
Consolidation Act regarding the Protection of Personal Data  

(Data Protection Code - Legislative Decree No. 196 of 30 June 2003) & 

Legislative Decree nr. 69/2012 

Norway  x  x x  The Marketing Control Act, revised 1 July 2013 

Portugal  x  x  x Law 41/2004, as amended by Law 46/2012  

Slovakia x  x  x  

Act on Electronic Communications of 14 September 2011,  

Direct marketing is subject to Section 62 of the Act on Electronic  

communications, which came into force  

Spain  x  x x  Law 34/2002 on information society services and electronic commerce 

Sweden 

Not 

relevant for 

corporate 

subscribers 

Not 

relevant for 

corporate 

subscribers 

Not 

relevant for 

corporate 

subscribers 

Not 

relevant for 

corporate 

subscribers 

Not 

relevant for 

corporate 

subscribers 

Not 

relevant for 

corporate 

subscribers 

Marketing Act (2008:486) entered into force 1 July 2009. 

Switzerland  x x  x  Swiss Unfair Competition Act, effective 1 April 2007 

The 

Netherlands 

 x, only for 

consumers 

acting in 

trade, 

business or 

profession 

x  x  

Telecommunicatiewet 



United 

Kingdom 

 x  x x 

Consent will 

apply when 

marketing 

non-business 

products to 

named 

employees 

of corporate 

subscribers 

x 

Consent 

does not 

apply to 

marketing 

business 

products to 

corporate 

subscribers, 

including 

their named 

employees 

The Privacy and Electronic Communications (EC Directive) Regulations 

2003, reviewed 26 May 2011, Cap Code 12th edition 

 

Notes: 

1 opt-in: prior consent must be received from the recipient before the marketing method can be used 

2 opt-out: the recipient must have the option to request blocking from future marketing activity 

 

Country notes  

 

FINLAND 

Under the Information Society Code, direct marketing by electronic communication to legal persons is 

allowed if the recipient has not specifically refused it. According to the guidance note of the 

Ombudsman, although a personal email address based on a company’s domain name (e.g. 

individual@company) can be used for direct marketing purposes, the recipient is regarded as an 

individual and a prior consent is required, unless the direct marketing has been sent to that person based on 

his job description. 

 

FRANCE 

The legislation applies to individual recipients but not to company recipients. 

 

PORTUGAL 

Direct marketing by email to corporate subscribers is permitted without their prior consent but they must 

be given the right to object to this marketing at any time. It is permitted to send email for the purposes of 

direct marketing concerning the similar products and services. Law 41/2004 also prohibits direct marketing 

emails from being sent if: (i) the identity of the sender is disguised or concealed; (ii) an opt-out address is 

not provided; or (iii)  the email encourages recipients to visit websites that do not clearly identify: (a) the 

promotional nature of the message; (b) the advertiser; and (c) promotional offers, such as discounts, 

premiums and gift promotional competitions or games, and their respective terms and conditions. 

 

NORWAY 

Direct marketing by email to corporate subscribers is allowed if the email is sent: (i) to the corporation as 

such; or (ii) to a relevant contact person within the corporation and the service or product marketed is 

relevant to the business. 

 

SWEDEN 

The legislation on direct marketing by telephone is not applicable in relation to corporate subscribers. The 

legislation on direct marketing by fax is not applicable in relation to corporate subscribers. Direct 

marketing by email is in principle only permitted if the recipient has given his/her consent. This restriction 

does not apply to corporate subscribers.  

 

UNITED KINGDOM 

The restrictions on email marketing in the Privacy and Electronic Communications (EC Directive) 

Regulations 2003 do not apply to corporate subscribers (including individuals at corporates). However, 

the Committee of Advertising Practice Code (CAP Code) does require consent for the marketing of 

personal items to individuals at corporate subscribers.  The CAP Code is a self-regulatory code of conduct 

for advertisements. 
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4.0 Best Practice and the Law 

 

4.1 Sourcing data 

Data should only be sourced from reputable suppliers who give a written statement that they comply 

with the applicable law. Clients should check the data update cycle and frequency of the supplier, as 

this can not only have legal impact but also has impact on the success of any planned marketing 

campaign. 

 

4.2 Using data 

• Data should only be made available if the purpose is compatible with the purpose that the (personal) data are 

collected. 

• Data should only be made available to the employees or other individuals who are involved in the planned 

marketing campaign on a ‘need to know’ base. 

• Systems should be in place to ensure that it is not possible for individuals to copy the data without need or prior 

permission. 

• Data should be made non-identifiable, with means such as destruction of data, if they’re not relevant for the 

purpose of processing. In case of licensed data: once the license period agreed with the data vendor has expired, 

the receiver should destroy the data. 

• If data is passed to a Data Processor during the course of its use in a campaign, the EMIG clients need, by law, 

to ensure that the Data Processor has controls in place to safeguard the data and that these are adhered to.  

• Data Processors outside the European Union may be used  but only with prior consent of EMIG. In this  

situation EMIG can prescribe the mandatory use of certain contractual clauses. 

• Security procedures must be taken to prevent any data breach, procedures must be in place to inform EMIG in 

case of a data breach with data sourcing from EMIG. 

• Opt-out mechanisms should be put in place and tested before a marketing campaign is launched. 

 

These are the most important and relevant requirements under the EU Data Protection and e-Privacy 

Legislation and the local Data Protection Laws. 

 

4.3 Training 

All individuals who have a need to use data should be made aware of local and European data 

protection legislation, including the e-Privacy directive, as well as the steps for effective compliance with 

these acts. EMIG is also able to offer consultancy to  its clients in this regard. 
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As a leading provider in data for data driven direct marketing, EMIG can help its clients in launching 

campaigns in the Communication Technology Industry. EMIG not only has an in-depth understanding of 

the target markets for our clients, but also of the laws in this field. 

EMIG is a major supplier of IT and Telecoms end user data in the business to business market across western 

Europe and also has an extensive network of data suppliers throughout the world and can offer a one-

shop-stop campaign or a competitive brokerage service to complement EMIG’s data services. 

In addition, EMIG specialises in consultancy advice to  its clients on a wide range of topics from data 

protection to more specific tailored advice depending on the clients needs. 

 

 

6.0 Frequently asked questions 

 

Q. How do I know that the data I want to use in my campaign complies with data protection legislation? 

A. Data should only be sourced from reputable suppliers who give a written statement that they comply  with the 

applicable law. Clients should check the data update cycle and frequency of the supplier, as this can not only have 

legal impact but also may have impact on the success of any planned marketing campaign. 

 

Q. What do I do if I want to prepare for an e-marketing campaign? 

A. See flowchart in Appendix 1 

 

Q. Which law applies for an email marketing campaign? 

A. The standard rule is very simple: the country of the establishment of the controller collecting the data is leading 

for applicable law. When an email campaign is executed (email is sent) by this controller, the applicable law is the 

law of the country of its establishment. If the data are disclosed to a client and the client has its establishment in a 

different country and the client sends the mail,, the law of the country of the establishment of the client  is applicable, 

and one should verify if the consent (opt-in) of the data subject  is covering the use of the e-mail address by a 

different client for commercial purposes. 

 

Q. What happens if I don’t comply? 

A. If a breach of the law is investigated and legal action is taken against a controller, the controller can get an 

(administrative) fine and in some cases compensation can be awarded to the involved data subject. Besides the 

breach of law, there is also a breach of contract with EMIG, which could lead to an indemnification of EMIG for any 

fines or other compensations. 
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6.0 Frequently asked questions  
 

Q. What obligations are there on me regarding the use of data? 

A. Data should only be made available if the purpose of use is compatible with the purpose for which the (personal) 

data has been collected. Data should only be made available to the employees or other individuals who are involved 

in the planned marketing campaign on a ‘need to know’ basis. Systems should be in place to ensure that it is not 

possible for individuals to copy the data without need or prior permission. Data should be made non-identifiable, 

with means such as destruction of data, if they’re not relevant for the purpose of processing. In the case of licensing: 

once the license period agreed with the data vendor has expired, the receiver should destroy the data. If data is 

passed to a Data Processor during the course of its use in a campaign, the EMIG clients need, by law, to ensure 

that the Data Processor has controls in place to safeguard the data and that these are adhered to. Data Processors 

outside the European Union may be used in some circumstances  but only with prior consent of EMIG. In this 

situation EMIG can prescribe the mandatory use of certain contractual clauses. Security procedures must be taken 

to prevent any data breach, procedures must be in place to inform EMIG in case of a data breach with data sourcing 

from EMIG. 

Opt-out mechanisms should be put in place and tested before a marketing campaign is launched. 

 

Q. Can I email business customers for commercial purposes? 

A. See flowchart in Appendix 1 

 

Q. How can Emig help with data? 

A. At EMIG our processes and procedures are believed to fully comply with the requirements of the Data Protection 

Legislation including the e-Privacy directive. All staff and employees involved in the collection of data and 

information are trained on these legal aspects and procedures are in place to record the permissions  such as on 

opt-in/opt-out and special interest and preferences for products and/or services. The EMIG licence agreement 

covers the legal obligations of EMIG and its clients.  
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Appendix 1  
 

Flowchart to determine if e-marketing is legal 

 

 

Business to Business 
 

                     Finland, France, Ireland    mention all other countries 

Portugal, Sweden , UK      

      HAS THE CONTACT OPTED OUT?      HAS THE CONTACT OPTED IN? 

 

 

      NO             YES              NO    YES 

 

 

 

  EMAIL    DO NOT EMAIL     DO NOT EMAIL                EMAIL 

 

 

Business to consumer 

(please note the special position where consumers act in trade, business or profession: they can be 

regarded as natural persons and be under scope of the business to consumer rules) 

 

 

 

Did the subscriber or user of the email address give his or her consent to use the email address 

for commercial purposes? 

 

NO 

 

Did the subscriber or user of the email address give his or her email address in the context of a sale? 

 

YES 

 

Are you marketing for your own products or services? 

 

NO         YES           YES 

 

Did you provide the subscriber or user a clear and distinct opportunity to object, free of charge  

and in an easy manner, to such use of the email address when this was collected? 

 

YES 

 

Are the sender’s details clear on the DM email? 

 

YES 

 

Is there a working unsubscribe link in the DM email? 

 

YES 

 

DO       EMAIL 

NOT  

EMAIL 
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European partners 

 

EMIG currently consist of 8 marketing companies across europe 

 

 

      Jota Direktmarketing GmbH  

   Austria     Girzenberggasse 16, A-1130 Wien 

   Phone: +43 1 585 82 00-0   Email: office@jota.at 
   Web:    www.jota.at, www.jota360.com Shop: www.businessdata24.com 

 

 

   Computer Profile  

   Belgium   Horizon Park 6, Leuvensesteenweg 510 nr 45,1930 Zaventem 
   Phone: +32 2 7205133   Fax:    +32 2 7201148 
   Web:    www.computerprofile.com  Email: pierre.mercier@computerprofile.com 

 

 

   Comm’Back 

   France   Antony Parc II, 10 Place du Général de Gaulle, BP 22156, 92186 Antony Cedex 

   Phone: +33 1 75605500 
   Email: demo@comm-back.fr 
 
 
   ama GmbH 

  Germany     Sperberstr. 4, 68753 Waghäusel 
   Phone: +49 7254 9596-0   Fax:    +49 7254 9596-300 
   Web:    www.ama-adress.de  Email: emig@ama-adress.de 

 

 

   Sirmi 

     Italy      Via Leopardi 14, 20123 Milano 
   Phone: +39 02 876541   Fax:    +39 02 876985 
   Email: sales@sirmi.it 

 

 

   Computer Profile 

  Netherlands    Saksen Weimarplein 6, 4818 LD Breda 
   Phone: +31 76 5229430   Fax:    +31 76 5201975 
   Web:    www.computerprofile.com                 Email: michiel.alkemade@computerprofile.com 

 

   Samira & Sineb 

    Spain     Islas Macarenas 6, 28035 Madrid 
   Phone: +34 91 7004220 
   Web:    www.samira.es                 Email: samira@samira.es 

 

   Rhetorik Solutions 

      United     Ascot House, Finchampstead Road, Wokingham, Berkshire, RG40 2NW 

  Kingdom     Phone: +44 118 989 8580   Fax:    +44 118 989 8590 
   Web:    www.rhetoriksolutions.co.uk Email: info@rhetoriksolutions.co.uk 

 
 

 

 

COPYRIGHT EMIG 2016. 

This is not a formal legal advice. If campaigns are anticipated which could expose the company’s brand to injury if mishandled, whether 

from the consumers/business perspective or the regulators, local legal advice should be obtained. 

 

All information accurate on November 2nd, 2015. 
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